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ABSTRACT 

The purpose of this paper is to examine,, from a 
Constitutional perspective, the bases on which ability grouping and 
tracking might be challenged as barriers to equal educational 
opportunity. Findings from educational research on ability grouping, 
commentary from- law review journals^ and the texts of* cases 
themselves ar,e included as a part of the inquiry ik to the direction 
such legal -challenges might take. Three approaches are followed in 
the analyses of the legal literature. First, 'those concepts liTkely to 
influence both the/ character of a legal challenge to ability grouping 
and the direction of the court f s responses to such^a challenge are 
identified. Second, those cases in which tracking has already been 
considered by the courts are examined to determine legal precedents 
for future court action. Third; cases which might be considered 

analogous,^- those dealing with related is€ues~-are reviewed to 7" 

identify legal approaches which might be adopted in a challenge to 
abilitv grouping and tracking. (Author) 
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TRACKING AND ABILITY -GROUPING IN AMERICAN SCHOOLS; SOME CONSTITUTIONAL QUESTIONS 

• * ■ » 

The study's objective was to examine, tracking and ability grouping from a 
Constitutional perspective. Given the recent .involvement of. the judicial 
system in the provision of equal educational opportunity, the fallowing 
issues were the focus of this review of the" legal literature: what concepts 
are likely- to form "the basis of a Constitutional challenge to ability, grouping, 
. what are the legal precedents in this area, and what legal approaches have been 
taken an analogous cases. The examination of actual cases and commentary 
Revealed several basic 1 L sues which, point to the likelihood of a successful 
/.court challenge in the future. • . ' vA r - 



bracking and Ability^Grouping in Schools: 
* Some Constitutional Questions 

\ % 



Citing the equal protection clause of the Fourteenth Amendment to 
the U.S. Constitution, the Warren Court, in 1954 struck down the "separate 
but equal" concept of educational equity In,doing/so, the court made 

two rulings with far reaching consequences for the conduct of schooling 

v • * . ' ■■■'«.'■ ■ 

in the Uftited States. Firs.t#» the separation Jf students by rape 'w^s 

determined to be inherently unequal.- Second, the court required that 

education be made' available to all on equal -terms. ( Brown v. Board of 

Education of Topeka , 347 U.S. 483; .1954). The impact of these rulings, 

• • * * * * • 

especially in view of the changing notion of wh'at constitutes equal edu- 

catipnal opportunity and the vigor with which the judicial system has 

attempted to traksl^te these concepts into practice TThas been felt in 

nearly all areas /of public education. . It as -likely, too, that aspects of 



educational pr4btice, not yet challenged on these ground's in~the legal- — - 

i • *' \ .■■'.# 

system, will be subject to scrutiny by the courts in the 'future.. It is 

also likely that mariy of these challenges will' involve the distribution 

of educational resources and opportunities to various groups of students 

within school? rather than focusing on 1? on between school inequities. * In 

view of these legal -realities impinging on the conduct of education^ ability 

grouping and trcfcking,: which have already received some attention^ from the 

* ;< ' " ■ ' i ' ' ' ~ ' ■ ' ■ . 1 

courts, will probably be subject to further legal action.. 



The purpose of this paper is to examine, from a Constitutional, 
perspective, the "bases on which ability grouping and tracking might bn 
challenged as barr^rs to equal educational opportunity. Findings from • 
educational research on ability grouping, commentary from law review journals, 
and; the texts of cases themselves are included as a part of this inquiry into^ 
the direction such legal- challenges might, take. Thre^ approaches are followed 
in the analyses of the legal literature. First, those concepts likely to • 
influence both the character of a legal challenge to ability grouping and 
the 'direction of the court's responses to such a challenge are identified. • 
Second, those cases in which tracking has already been considered by the 
courts are examined to determine legal precedents for future court action. % 
Third, cases which might be' considered analogous— those dealing with related 

issues— are Reviewed to identify legal approaches which n£fcrht be adopted in 

i 1 '*'■■** * 
a challenge to ability grouping and tracking. # " 

" Before considering the legal literature, however, it is essential to 

review the characteristic's commonAto tracking and ability grouping that-are 

• \ . « • \ ' 

likely to be the focus of legal action/' TheTnost fundamental characteristic 
of all systems of ability grouping is that tJiey center on the classification 
and separation of students "for different educational treatments. The extent 
and type of separation ranges from within class groupings in which the pace • 
of instruction in similar contents is varied (reading groups, for example) 
for relatively short -periods of time ^ most common in the early elementary 
grades, to an almost complete separation of students for the provision of 
distinct contents based on assumptions about students ' educational and occu-/ 
pational potential at many secondary schools. Nevertheless, all groupings ' 
of this type, however varied, share this characteristic* Ability grouping 
or tracking of any type creates classifications that determine the quantity 



'and type of education students receive.^ This classification of students', 
from a legal view, constitutes a governmental 1 action which affects chil- 
dren's access to education. 

Also characteristic of ability grouping is a set of assumptions about 
it widely held by educators. First is the belief that students differ 
greatly in their academic poten^al and aptitude for schooling. Students 
are seen as so differenty- in fact, that distinct educational treatments are 
viewed as necessary to facilitate learning in different students.' Further, ^ 
student differences are considered so great and difficult to manage that 
the segregation of various types, of students rn'to separate instructional 
groups is required to effectively administer these different, treatments. 
Second,- although it is often acknowledged that learning deficiencies can be | 
remediated and that students with educationally impoverished backgrounds, can 
"catch up" through, special temporary compensatory programs, irt practice these j 
results are' more often considered the exception than the rule.. In fact,- the j 
aptitude characteristics on which students are classified are seen as quite ..: .... 
st-able. While not ^yeryone holcte thafabiliti^are inherent and immutable, ; 
it is generally believed that aptitude is not^likely to be much altered jby 
educational treatments. The third assumption is that the' classification of 
students according to their learning potential can be accurately and fairly 

'easily accomplished. • . ' m .■ , % . * 

These three assumptions ' result in a number of characteristic ability, 
grouping practices which influence the duration and strength of the impact 
of classifications on the opportunities of students. As such, these practices 
may be 'subject to judicial review. 

First, following from the vifew that the wide differences among students 

requires not only their being. grouped homogeneously but their being provided 

• • '.'•». • . . 

different educational treatments, students 'in various' tracks and ability levels 



found in 



have substantially different educational experiences. 

The separation of students itself leads. to marked 'differences in 
class composition. Studies of tracking pxid aSility grouping have consistently 
found high correlations between race *and socioeconomic status and tr^ck level. * 
Minority Children and those from the lowest socioeconomic groups have beea, 
isproportionate* numbers in classes at the lowest track levels, and 
children trom upper socioeconomic levels have been found to be consistently 
over- represented in higher tracks (Mehl, 1965; Heathers, 1969; Shafer and Olexa, 
1971; Heyns, 1974; Alexander and Eckland, 1975; Hauser ana others, 1976; ^Lex- % , 
ander" andj McDill, 1976; Metz,1978; Oakes, 19'81a) . These differences may lead 
'to reduced opportunity for academic achievement. Students in low tracks are 
less likely to haye peer models of middle-class high achievers. In view of 

the studies that have linked "class composition with academic achievement , these 

i 

differences are likely to affect differences in the education of students at 
different track levels (Coleman,. 1966; U.S. Commission on Civil Rights, 1967; 
Cohen, Petfigrew, and Riley, 1972). Additionally", low track teaching assignments 
are less preferred by teachers -and, as a result, low clas^es^ are usually taught 
by the least experienced teachers in the school (NEA, 1968) . Both the teachers 1 
dislike of a teaching assignment and relative ^inexperience are likely to affect 
the education of students in low groups. * * X 

. , Further, both the content and methods of instruction vary markedly in . 
classes at different levels. Students in hi§h groups are more likely than 

• . ••• • ■ r-* • - 

others to have access to the knowledge most valued in society, and^ there is 
eyidence to show that students in low groups spend less time in learning -activ- 
ities and are less likely to experience instructional strategies associated with 
academic achievement (Keddie, 1971; Oakes, 1981a). All of these factors indicate 
-that the educations rece ived by students clas sified and placed at different levels 



are quite 'different. 



If "these differences served to enhance the learning of different 
groups of students, they could be considered fairly neutral. However, the.' 
considerable amount of existing research on the relationship between track- 
ing and academic achievement has not demonstrated that this type of grouping, 
and presumably, the differential treatment that accompanies it have led to 
gains in student achievement for students at all ability levels, (Excellent 
recent reviews of this literature include the following: Heathers (1969). , 
Findley and Bryan (1970), Esposito (1973), and Pers&ll (f977) . In aHcLition, a 
number of these and other studies havdS shown that tracking has , had negative ef- 
fects on students in average and lower groups with the most adverse effects on. 
those students at the bottom levels a (see Borg , 1966"; „ Fijidley^ and Bryan, 1970 for 
excellent reviews of this literature) ... ... fcosenbaum (1976) , for example, studied 

the effects of tracking on 1Q scores^ longitudinally and found that test scores 
of students in low tracks became homogenized with a lower mean, score over time. 
In contrast, students' scores in higher tracks became increasingly differentiated 
with a higher mean score over time. Additionally, in a repent study, of tracking 
and educational putcoirtess Alexander, Cook andjOMcDill (1978) found that, even 
♦with ability cund "ninth grad^. achievement controlled, • track placement affected I 
eleventh grade achievement with* students in. college tracks experiencing greater 
gains that- those* in, non-college preparatory programs. Thus it se^m possible 
that the educational differences resulting both from the separation. of students 
itself and from the educational treatments students receive may be of* legal con- 
cern ^ under the concept of education available for all on equal terms established 
in Brown . . . , 

* % * s 

Second, r because student aptitude, used, as theybasis for tracking clasfei- 
fications, is seen as a quite stable 'characteri-stic^f students , placements based 
on it are only infrequently re -evaluated. As a result student classifications 0 
-tend, to bp permanent and resultant groupings quite inflexible. Students classi- 
fied as slow in prjmaisy grades and grouped accordingly are quir.e often those who 



graduate! from high school "general 1 ' or "voccftional* programs. In this ^wa£ 'the 

clarification process has long-t£rm ^effects on 'the learning opportunities of 

students. . — ^ 

■» * * " 

> - , +- , 

Further these classif ications and placements are more than pimply ]jong 

lasting. . For , while ability classifications are seen as characteristics of stu- 

* ■ • a 

dents themselves, they are not usually viewed as neutral attributes. To be la- 
beled "slow" and placed in a "basic" class, for example, does not merely result 
, in an> educational treatment that is different, but equally valued to one given 
*to students, labeled "bright"' and placed| in an 'honors class. If this were so, 

ability classifications would be analogous to the identification of blood type, 

* ■ * * <. * ' >■ 

• * ' * ■ •, * . . , ■ 

for* example-, which -has consequences . for various medical treatmerits. This, how- 

' - . * ' ' ■ • 

•ever,, is not the case. The classifications "slow," "basic," "remedial," and . 

those of rt fast," "bright*," or "honors" differ greatly in prestige, both in 
schools and in society in general. A 'student classified and placed in low tracks, 
whatever the part icular terminology employed, is identified as * "dumb, " a stigma- 
tizing label with effects that $re extremely difficult, if not impossible, to 



4 

overcome. 



Kelly (1975)* found trapk fpsition directly related to self-esteem with - 
lower track students scoring lowest on selves teem measures. Morever, Kelly # 
anc^others (Shafer and Olexa,' 1971; Alexander and McDill, 1976) have shown that 
placement in flower tr^ks has had a corroding effect on students' self-esteem. 
Heyris (1974) found that, even with ability level and status origins controlled 
for, track l£vel was import ant determinant of future educational plans, a 
finding. confirmed by Alexander, and McDill (1976). The more recent work * 
of Alexander, Cook, and McDill . (1978) , expands these findings to establish ihe 
existence of tracking effects not only on educational aspirations but on goal- 
oriented behavior as well. Controlling for pre-track enrollment achievement, 
goals, and encouragement from others, /the study found those in college tracks to 
be more'-likely than students in. other programs to apply f° r college admission and 



have an ehhancffe3 probability of acceptance. Rosenbaum's recent study, of 

track misperceptions (1380) supports this w with the findings that low 

< \ „ 

track membership has a frustrating effect on students' college plans over 

and above the effect of aptitude and grades. 

Furthermore, while a stigmatizing Iqw track label may negatively 

aJfect a .student's self -percept ions, it is also- likely to lower the expecta- 

tions for his or her learning held by peers., teachers, and school counselors. 

These lower expectations may result in. a self-fulfilling prophecy with students 

« • • • 

achieving only what is expected of them. "As is well known, many of t>.e teacher 

expectation studies have shown different outcomes for similar students result- 

/ ■ ' ^ \ " ' 

^j.ng from teacher behaviors modified by their different expectations for them 

/ 

(See Persell ,(1977) fqr a comprehensive review of this literature! . T£e stigma- 
tizing effects of track labels and the concomitant ha;njj, especially to misclassi 
fied students, are also' issues which may be of interest to the courts** 

, . > , . . ... ^ . 

Third, despite these long-lasting and potentially harmful effects of 
ability grouping decisions on students 'the classification process is rarely 
well-defined or consistently .carried out. Many districts, in fact, have no 
formal policy' regarding the criteria far ability grouping placements; 'ir> 

r. . . r 

-other districts, policy exists but is not carefully followed. Decisions are 
often left to individual administrators^ counselors \ and teachers. Parent^ 

. . , • ■ .. •;' - . - ; . ' 

>and students are often not informed as to placement criteria, about ^the 
differences in educational treatments offered to different grdups, or of the 
restrictions on students' access' to^ farther educational or occupational pppor- 
tuni ties which may result from various placements.. Moreover, in some districts 
and schools, parents are not routinely informed that their children are/*beir*g 
classified and tracked git all,(0akes, 1981b). ■ 

♦ , • r v ; s l 

Stude •; placements are often based largely on the results of standard- 
• ized tests of achievement sor aptitude that may not always be appropriate- for 
these decisions. In 'some schools/ either the- content or 'norm group of a test 



may reftder it an ineffective measure for some groups of students — those 
with language or cultural differences, for example, in other situations, 
test administration is inappropriately conducted. - Furthermore,^ test results 
are sometimes used to make decisions about placements in programs relati^ly 
unrelated to the content — ,the use of reading testes • to determine placement in 
a variety of; subjects, for example. Test scores are not the only widely used 
criteria for classification, however. Many decisions are based on teachers' 
and counselors' observations of past academic performande, student behavior -in 

the classroom, student dress and speech styles and-other subjective informa- 

V, • 

tion (Cicourel and kitsuse. 1963)., The lack of defined policy and €he cavalier 

use of test results and _ subjective judgments are characteristic o'f ability 

grouping classification processes in. many school. districts '(Shafer and Olexa, 

% - • 
1971; Rosenbaum, 1976> Oakes, 1981br. An<^, because these classifications so 

often come to be seen as unchanging and virtually unchangeable characteristics ^ 

*» • • 

of the students so classified— "slow, " "average," "honors,", etc.— the result 

\ * t \ •' . 

is that Classification processes that are often haphazard result in seridUs 

and long-term effects on '^he^ educational opportunities of students. Under * 

^ \ 

^such circumstances, the miWclassif ication of students is a matter of substantial 

9 > % * ' \ " - ' 

<• • ^ - . — \- -r 

consequence. 1 m "\ , ■ 

* Thus, several characteristics and .effects of ability grouping iajid track- 

• ** "\ ' ' * ■ ' I v ' 

in£ may be susceptible to l^gal^act^n in relationship to the provision of 

equal educational ppportunit^. In sum, these are: the separation |6f students 

resulting in disproportionate placements of poor and minority students in 

low groups; the reduced educational quality in low groups; the limited access 

' \ ; V' , 

..low group students have to higher' education or some occupations ; the relative 

permanence of ability cla^sif icatipns" and, inflexibility of grouping systems ; 




the stigmatization of low track students; and the misclassif ication of students 

resulting from inappropriate or haphazard classification processes. 

* * , ■. * \ 

Turning to the question of the, legality of ability grouping itself, 
or characteristic practices which are associated with it, two' precepts from 
the Fourteenth Amendment of tjie U.S. Constitution must be considered. "'Both 
are contained in the following excerpt: 

* * . < MP 

. . . nor shall any state deprive any person of life/*{r r 
liberty, property without due process of law, ndr-y;. 
deny to any person within its jurisdiction the equal * 
protection of the laws. (U.S. Constitution, Amendment 
XIV, Section 1) " • * 

The principles of due process and equal protection may both be appli- 
cable to a legal challenge to ability grouping. .The principle of d\*e process 
challenges governmental actions on procedural grounds, requiring that fair 
and just procedures be followed before denying an individual access to any 
important governmental benefit or constitutionally protected right (life, 
liberty, or property).* Additionally^ federal cases have established the right 
of procedural chie process before an individual may be sAgmatized *by^ public 

officials. In the most frequently cited c^e, Wisconsin v. ConstantineauT ~ 

* V- * * 

(400 U.S. 433; 1971), the Supreme Court .ruled -th^t a due process hearing was - 
required before an *iridividual could be labeled "3 drunkard, 11 a labei determined 

* 6 . * 

by the court to be stigiratizing. This case has been used as precedent for the 
requirement of due process safeguards in situations where a stigma^ was *li]cely 

to result from a government affixed label. # ■> 

*' v * 

Procedural due process applies to access to education directly following' 

the ruling in Goss v. Lopez (419 U.S. 5£5; 1975) that education is a "property" 
right and 'that denial of such lis subject to due process. While the Goss decision 
entitled a child to due process before a change of status that results in exclu- 
sion from school for any reason, it may be applicable to tracking as well, 



•although this has npt been tested in the courts^The classification process 
• that is an essential feature of tracking effects a change of status in the 
children involved and excludes them f rem particular types of educational 
experiences, This limited access affects not only the type and quantity of 
education a child receives but also affects his future educational and occu- 
pational opportunities.- Because o£?fo*se parallels, it seems likely that^ 
\ procedural due process requirement// could be extended by the courts to include 
ability groupSfcg decisions, j- * 

Due process procedural protections in education have- been further 
developed in cases involving the labeling of handicapped children and their 
"exclusion from regular scfiooi programs; Established due process procedures^ 
resulting from these cases' include. the provision of a notice and a hearing & 

for any mentally retarded child being assigned to special classes (Pennsylvania 

'. . ■ . * ' « - .' 

. Association of Retarded Children v. "commonwealth of Pennsylvania ^PARC} , 344 \* 

F* Supp. 1257; 1971) '. Additionally the Mills cake -extended these safeguards, to 
a}!, " exceptional * children being, considered for any type of school placement.* , 
( Mills v^D.C. Board of Education ,, 348 F. Supp- 866;" 1972). Fundamental to 
these procedures are the' following safeguards! a) the appointment of an . 
/ independent hearing officer, b) the presuitiption that' the best placement is 

in « regular class, and c) shifting the burden of proof to the .contrary, from f 
the child involved to the schools This third safeguard places the school in 
the* position of having to , show that the classification. and placement in special 
programs of exceptional children is reasonably related to providing these' chil- 
dren with a better educational opportunity than -is available ^in the regular 
'school setting. - * . 



The basic purpose of .the due process requirement stemming from these, 
cases is the prevention of harm accruing to students misclasslf ied and mis- 
placed in special programs. Both the stigma re suiting from 'erroneous labeling 
and the reduced educational opportunity resulting from misplacement are harms 
which have been seen by the courts as warranting constitutional' protections. 



A procedural due process hearing provides parents aftd out^of-school prof es- 
sionals with the opportunity to question or challenge the appropriateness of 
a classification for a particular child. 

/ " 

while classification and placement in a low ability group do not 

V 

constitute total exclusion from regular school programs, or confer the same • 
stigma as, label of "retarded", or "learning disabled," the difference" seems 
to be t /in degree rather than in kind.- Both classifications result in a stigma- 
tizing label and reduced educational opportunity and are generally permanently 

*■ ■ ■ ■ . ' - • 

af f ixed to a child. Therefore, it -seems that not only t could 'the basic due' 

v • - ' i ■ ' • v \ " . : ; • 

process rights established in Goss be extended to ability giroup classifications 
and placements but the specific procedures' and safeguards established in the 
PARC and Mills cases as well: 1 - 

Prpcedural due process requirements, hpwever, do not challenge the 

. . - - ■« ■> vVi • - 1 . 

legality of the classifications themselves, only set requirements for .their 

fair application. For a substantive challenge to ability classifications, ^ * 

plaintiffs "Xttu^t usually look to the second cited principle of -the Fourteenth > 

Amendment, that of equal protection. r . . ... *\ - 

& . • 

- • . . - * • " <; - :■ 

Yet , while the basis for making* a substantive challenge to the practice 

■ ' : * *. - ' ' .... . .■ \ x ;; ■ ; ( . 

"of ability grouping itself is clearly the equal protection clause, the: appli- m 
cation of equal protection guarantees to school practices has certainly /nof 

Jbeen well defined. Questions of equality ii: relationship to public school 
practices are elouded by such, issues as what standards should be applied^to 



"assess adequacy in schools and whether equality means equal access, equal 
treatments, or equal outcomes for 'students,- And, further, equal protection^^ 
questions regarding education are" confused by considerations of what standards 
of judicial review the court should apply to evaluating state actions in this 



area. 



Generally, the equal protection clause has been interpreted to mean 

that any action by the government can not discriminate against persons in 6 

similar circumstances unless the differential treatment can be shown to be 

justifiable, in other words that it is necessary to achieve a valid govern- 

mental goal (SharfhonV 1973) ..." Two tests or standards of review, have been 

traditionally applied/ each under-, a particular set of circumstances, m 

•cases* challenging practices under the equal protection provision. First, the 

.most common test is that of "minimum rationality," Using this test, the court" 
° *•■ • ■ » * ' , 

requires only jthat the ..classifications or discriminations made among individuals 

in order to accord them differential treatment by government have .some "rational 
relationship to a legitimate governmental goal; When this test is applied, the •> 
court assumes that the state action is constitutionals The burden is on the 
plaintiff tp she**/ that ^.classification is arbitrary or unreasonable in relation- 
ship to government purposes. '* Not surprisingly, the absence of any reasonable , 
1 relationships has. been quite difficult to prove by. plaintiffs. The second and 
much more stringent test. applied, to equal protection cases is 'a more recent pne, 
emerging most clearly in the decisions iot the Warren Court-rth^t. of. strict 
scrutiny or strict review. -Two criteria have been used to determine whether 

V B ..... '- "* J | „ ' 

an- equal protection challenge warrants t the application of this stricter test. 
If government action.. 'is seen as infringing on. a " fundamental ^interest" or as 
creating a "stispect classification" this test may be invoked. The important . / 



difference between this test and that of "minimum rationality 11 is that when 
the strict scrutiny test^is applied the burden of probf shifts to the- defen- 
dant — the government agency under challenge. The government must prove; that 
its action in classifying and discriminating among individuals not merely is 
rationally related to a government goal , but tttat it is essential to achieving a 
compelling purpose or government. Under this* strict review procedure defen- 
dan'ts have only rarely been able to prove that discriminator? action is essen- 
tial to a compelling interest of the state. To establish the need : for a strict 
scrutiny test, clearly the most advantageous position for a plaintiff/ the « 
.plaintiff must' establish that ,a fundamental interest has been infringed upon 
or that a suspect classification has been created by governmental action. 
These two criteria have "not been' clearly defined in education cafees. 

Whether or npt education in i£self or some level of education is a, . 
fundamental interest subjectcto Constitutional protection is a *er of some ^ 
controversy. Several arguments have been put ■ forth in the legal, literature 
and in the language of cases for the* consideration of education as^a fuhda- v 
mental interest. Most notably in Serrano v. -Priest ' (5 Cal. "3d 584; 1971) the 
court advanced that education is" critical in T gaining, access to other basic 
personal^ rights including" securing employment, participating fully, in the 

political process, and>:exercising completely the rights of- free .speech and 

'' - * ' ' , * • •• J ,.. " ■ ' i. 

'association. Additionally, the ,court concluded /that education - merits treats „ 

nient as'.a fundamental 'interest because it is universal and compulsory, as it 

occupies ten years- or |more of a child' s; life and as it shapes .-individual 

character and intellect. In sum the Serrano court concluded, "We are con- 

vinced that the distinctive and priceless function of education in our society 

warrants, ^indeed, compels our treatment of it. as a ' fundamental interest. '" , 

( Serrano , ''at-. 609).. However, a more recent U.S. Supreme Court decision in the. ■ 



San Antonio Independent School District v. Rodriguez (411 U.S. 1; 1973) 
reversed the 'trend toward- according education fundamental interest status 
for judicial review. The court concluded, "Education, of course, is npt 
among the rights afforded explicit proteption up ; our Federal Constitution, 
Nor do we find any fcasis for paying it is implicitly so protected. " (Rod^iouez , 

./-.'• . . 

at 62) . - . .■ *■ 

Thus it appears that ,* for now" ate least fLchallenges citing violation 
f.f the equal protection clause in regard to school practices will not receive 
the strict scrutiny standard stemming from, the consideration of education 

itself , a fundamental interest, Howfever, in Rodriguez , this avenue was not 

* _ » * - 

completely blocked. The 'court conceded that education may he -considered a - 
fundamental interest if -"the system fails to provide each child with the . 
opportunity to acquire "the basic minimal skills necessary for tlje, enjoyment 
of the^rightsoof-speech' and of ° full participation in the political process" 
(Rodri guez at 299). * : . . : , • , . . 

.' '. >•■' The educational cases; in which the court has invoked the strict scrutiny 
- • ? ' ., ' ' '/ ' " *'•' . *. -. ■ •»;••:>■ ,, r - 

test in equal protection; challenges have been those cases in which plaintiffs 

have -demonstrated ,that. suspect -classifications have- resulted from governmental .' 

. * . • * » '" * j L 

action. • While ttfl term has never been neatly defined, 4t can be inferred from/ 
cases that a '"suspects classification of people is- one based pi* congenital and ; 

• immutable characteristics that are inherently impossible to escape and .that the 
grijup involved Is a discrete and insular'jninority with no control over its ' 4 , 
status ;-,(Dick, 1974)-: Traditionally^ suspect- classifications have been, those 
based on race, national ancestry , "or 'alienage ; /The court 'utilizes strict,, . „ •• • 
scrutiny in cases involving^ suspect- classifications as .these groups have ' be en" 
viewed as requiring* special protection -from the court. In- education cases the/ 



racial segregation of students in schools has l^een the most conraon, governmental 
action that has been shown to create suspect classifications. And, *s a result,^ 
in 'segregation suits school districts haVe been required to prove that a com- 
pelling government interest has been served by segregative acts ( pnder the strict 
scrutiny standard of review. It is clear that s^ool districts have been unable 

to 60 so. ^ 

Whether or not a plaintiff could find relief under the equal protection 
clauie claiming low ..track classification and placement was a discriminatory 
^ov/jnimental action which affected his or her access to education i^ unclear. . 
Under a "minimum rationality" staiidard of review it seems highly, un- 

v ... . _ . v • :■ ;> , •' • . ■ • • .. .. •■■ , e 

likely , that the challenge would be successful. The court would assume the - y'f 
, constitutionality of thfe ability grouping systern and the defendant school dis- ; > -.. 
trifct would " simply have to show a rational relationship, between grouping and y, 
educative .purposes . This relationship, has been fairly well established in ease , 
law during the last century." ., In 187,7 an Illinois court decided: "Onder the ^ ■ 
power . to prescribe necessary rules and regulations for,; the i^anagement and » . 
government .of the school/ [the board} ;. .nay , undoubtedly, >reguire classification, 
of' "the pup'ils with respect 'to proficiency or digress of advancement in the same V 
branches." ( Trustee's, of Schools -v. People ex - rel . ' Van Allen , 87 111. <3C3; 1877,)=* 
In fact, there has been nq case in which academic ability alone. has been held, 
as an unconstitutional criterion foa; classifying>studen^f or educational pur- c •« 
poses. Ability. grouping has been' seen; as one of the technigues ,v;.ithin the pur-, 
View of ^educators; an*; aspect of school-people • s special [expertise. As such,, 
ttie courts ; have . been unwilling .to challenge academic classification. • ' •■ 
;•• £ij however, the plaintiffs could establish, that low track classification 

-denied access to the level of education necessary to acquire the "basic minimal/ 
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skills" recognized in Rodriguezes a fundamental interest* the Strict scrutiny 

standard. of review- might be applied by the courts in these cases. In that 

J 

event, the defendant school district would then b*.ar the burden of proof and 
be required to shovN^hat such classifications were not merely rationally re- 
lated to a governmental purpose—education— but were essential to achieving a 

c . v '.. />. .■ - • • - 

compelling state interest- It is unlikely, given the lack of evidence that 

*~ . . * /' 

ability grouping. and tracking enhance either ^achievement or affecti ve educa - 

tional outcomes, arid, in facty is likely to be detrimental to students in the 

lower groups, that the school district could show, how. a corbelling government 

interest was being served. However, the extent of harm implied by a denial of 

access to education for "the provision of basic minimal skills\ould be difficult 

to establish.* ft seems likely that such a challe||| would need to\asse'rt that 

• • . . ■ ": ^ • " ' • - ■ . • • s \ , . - ■ 

functional illiteracy resulted from low -track placement . This would probably 
require proof /that similar children in other classifications did acquire ^se . 
basic minimal skills or evidence that the same students in other situations \- . 
(subsequent^ tutoring,^ for, example) had their academic deficiencies, remediated* 
While there are no precedents for a case such as 'this, some parallels- may be • ■ 

' V- : 

seen , in the ■ educational malpractice suit . of Peter Doe v. San Francisco. U nified - 

. .... ;.' ' v • /. . . • •■ ■ • i . " ■■ v " d •»■'•" ' ° .:<) 

School^ District (60 Cal., 3d' 319; 1976), 2 , ^ ■■' . .. 

; ; '. * •'• * The only successful court, challenges .to ability^ grouping arid tracking - 
thus 'far; have! been in 'cases where thSse practices have, resulted in raqially^ .. .■: . 
identifiable-groups.' In these cases the classification process was seen as 

• ','r' V'" ■ >':■'. ** •»•"••.; >; . .' , : . :■ v.-".*'" - 

"creating suspect- classifications and cases .then were' subject to a strict .scut iny 

standard of review.. • .• ' ; ;.••':: , ;.; 

"!, Vaobson v. Hansen (269 F^.Supp. 401? 1967) is the. best toiown and: probably; 

still ^e-mbst ll^rtaife ruling pn^t racking. ' «^ sSn : ^ 



on the disproportionate classification arid placement of both poor and 

•V. ^ ' j 

minority children in low track classes.' In the Hobson cask,, Judge Skelly 

• : " " J'l ■ „ ' 

Wright found the track system of the Washington, D.C. schools to be con- r " 

c • ■ ' • M ... . % 

stitutiofxally invalid in that , it violated the equal protection clause of 

• i! 

^:the -Fourt^eath- Amendment. __JBecause_the j system_was„found_io restrict .access . 

to. what th^ court called a "critical personal right" and created suspect _ 
classifications of poor and minority ^children , the school district was. 

required to prove that the track system- was providing, maximum^ educational 

■ j ' 
opportunity -for children of widely ringing ability level? — i.e., serving, a 

compelling governmental .interest. Tl>e court ruled thatr "The ,t;rack system 

' amounts to an uniawful discrimination^ students* whose educational v 

opportunities are being limited 'on jthe erroneous assumption tha t« they are . . ■ '■ 

I • * 1 ....... 

capable* of C no^moye'"f (Hobson at'5l4-);. : And that :<■* "Even in concept the track. 

system is uAdemociratic and discriminatory. Its creator fSpt: Hansen] admits .. 

it is designed to prepare some children for white-collar., and, other, children 

for blue-collar, jobs/. . Moreover,,, any^system of ability grouping which, . .. 

through failure tp include > and implement the concept of compensatory education 

. for the dis^dvantigied child or -otherwise, fails, in fact to bring the majority v 

of chil<irdn irito tKe mainstream of public ^ducatio^ denies^Sie /children excluded 

eqtfSl education^ opportunity ^and thus encounters* the constitutional bar" • 

( Hpbson; at ,515) . * ^ ' ^ . " f ■ 

The Hobscfn decision was^based on. the^ following facts: * a), the inappropriate 

y • ' ' - -•, ' - . . * ."' • • ■ \ , ^ . . '. . • • * 

ness of the aptitude ' tests used! to assign Black and disadvantaged^ children* to 

| groups^ based as they were ' on "a; whi'^e, middle-pl.ass norm group, b) the reduced ; 

curricula; and th'e' absence of adequate remedial .and compensatory education ^i* • 

the-lbwei; track, c) the rigidity of: the -track, system ''which made^vemerit . out ; 



of the bottom track almost" impossible , and' d) the stigm^ plaqed on a child 

assigned to the .lowest tracks The Hobson decision, however, was limited to 

\ • ' , '.. . ■ , 

the Washington,. D.C ; school track system, and the judge declined to contra- 
dict the assumption that ability grouping in general can be related to the 
purposes of public education. Further, the decision in the appeals case of ^ 
Hobson , Smuck v. Hobson (408 F.*2d 175? 1969) narrowed the 'original . order to 0 
abolish the D.C. tracking system. Instead of abolishing the system entirely, 
the Smuck ruling aba^Lisljed only the system as it existed at the . time of 
Hobson . ' Thtfs. the -district, was permitted to reinstate a system of ability 
grouping as long as the misusfes cited in Hobson were avoided- , ^ . ■ 

Since the' Hobson case other litigation hasVdeait with ability classifi- 

'■ • \ ' r ■ — ; * ■ « * ' 

cations, and grouping of students./ The cases' most directly linked to ability/' 
grouping £n general are tJios6 in which^f acking was implicated in the reseg- 
regation o$ students on. the /oasis of race soon /after schools werejordered to 
desegregate. ' In Moses v. Washington Pafrish School Board (456 F. 2d 128?;. ., 
1971) ,. one of several similar cases in the. Fifth -Circuit Court, the district 
court Sield .that tracking violated the ^Black ""students 1 Fourteenth Amendment" 

rights fpr^jtlie following reason: " ,\ ..' „ . " . . 

"Homogeneous grouping is educationally detrimental to 0 

, - students Assigned to the -lower sections and; blacks ;■ T v 

% . V .comprise a dilsproportionate number/of^'the 'Students Jp\ 

' \ "t^e loWir sections.- This is especially true where, as j 

:"- a , * i [Viere3, black students who until recently were educated " 

~- ■■' - in admittedly . inferiorVschools_are now competing .with - 

y A ■ : white students* educated in "superior Wiools;f or*- positions, \ 

' : in the top sections 11 (Moses at 1342) • m > 

In a" more recent case in the Fifth Circuit, McNeal v. Tate County School" 

•District * (508 F . W 101?? 1975)', the appeals court ruled , that a desegregated 

school, district could not employ an ability grouping system that resulted- in f. 



racially identifiable classrooms until it had joperated .a unitary system 
for a time sufficient to insure that the harmful effects of prior segrega- 
tion had been ovedbome. The court .svpraiarized earlier findings of related 

cases in tjj£ following portion of its ruling: . 

- . *> i * ■ 

Ability grouping, like any other non-racial method . 

of student- assignment, is not constitutionally for- 
ebiddeft. Certainly educators are in a better position* 
than courjts to appreciate the educational -advantages* 
or disadvantages of such a system in^ a particular 
school or district. School districts Thought .to be,\ ^ . 
and are, free to use such grouping whenever it does 
not have a racially discriminatory effect?.- If it , ^ - 

_doj=LS QMse^segregation, J*h?^e r J*- n classrooms or in 

schools, ability grouping may nevertheless^e per-\ 
mitted in an otherwise xanitary system if the'school A 
district can demonstrate that its assignment method 
is hot based on ; the : present ,results ; of ^past segrega- 
tion 6r will remedy , such results through better 
\ educational opportunities ( McNeal , kt 1020). 

# ' ' " a. ■ * • . ■. " r* ~ 

^ ^;i!^s/.At :±s. ^ ' oill Y been _ 

successful where racially identifiable classes have resulted ,and in school 
districts with a History of prior de. jure racial segregation. In these 
cases # it is clear ti^at, with .the exception of Hobsdn^ , .the^ -focus of the" 

? .' ■ * " : - r ■' ■ ■■ * . * * '« 1 

court has been on thd J.ssue withj legal precedent— racial separdti'on--and , # . 

noti on the more educational ones ^ those - dealing with the questions' of 
eouitV in educational access, treatments and outcomes for all .student's. ' 

■ ■ . - : ~ • * ■ > • •./. >. *\V ; ' ' ' ' ^ * ' * 

■ Two other cases n^J: directly \related to the classification and placement 
of" normal children in 4>ili€y grbupp are also relevant here. Both concern : 
the aispropbrtiohate placement of -miixprity children and set new requirements 
on districts'' -classification, procedures!' In Larry P. v:- Riles (343 Fv Supp. 

1306; 1972) and Larry Pi v. Riles ? (Ca'sg ; No...C-71-2270 RFP; 1979) , also known 

■ — " — .a — "T 7" ** . ■ v ■ s» v ». ... 

as Larry P. II , the co\art ruled that . Blaik; students could no longer be placed 
in classes for the educable mentally retarded ^on the basis of IQ. tests that 



■.*■*'■ * " • . ' - 

resulted in racial imbalance in the.se classes.' r The ruling stemmed from the 

defendant school ^st^cys^^^^ (San Francisco) failure to show a -rational re- ; 

lationship between' the ufse of IQ tests and a "student's academic potential. 

This injunction against the use of standardized IQ* tests with Black children 

/ % 
was extended to the entire state of California in the 19 7 r 9 decision. Similar 

% / . 

findings resulted f i/om the Lora v. Board of Education of the City of New York 

V ' /■ ■ ■ ' * ^ 

(456 F. Supp. 121l/ 1978) ^ase in which Black and Hispanic students claimed 

their rights were/ being violated by being placed in disproportionate per--' 

centages in special schools for emotionally disturbed children. *The court. 

found the placement procedure which included testing and subjective criteria 

% to be a violation of students' rights to equal protection and due prpcess. 

. . ' : - . - ; ' \ ' 1 . . r<* - , ■ • 

These twp cases- are. ^significant fox; two reasons. First; they both concerned , ^ 
racial lmbaianc^ within types ojff school programs in school districts without - . 
a hi-stor^Jl., maintaining dual school systems. , Furthermore the rulings in 
ttfiege cases .did not; assess the Kara to be a restflt^ of pridr segregation, but ■ ■; 
father f roar the procedures ' n6W in-, use- And second, both 'cases were precedent-' 
setting in procedure as they' focused directly on the educational prpcesses 

' ■• ■ v " ' ' ' '. r! * ■ \ . ■" ■ ' . " « ' ? - 

► involved as well as the segreqatiye aspects of c the classif ication systems in. ; > *\ 
.question., .. 11 . ■ ; /. . ^ .. ^ < . ■ . v \> 

These two -important, departures. frpm previous cases haye ; implications for . - 
'future education cases in general , and quite possibly, for tracking . easels as well". ' 
^School, districts employing grouping systems which result imr racially identifiable 

.classes, ^whether or hot they use procedures t;hat : are ostensibly racially rjeutral- 

' ; • P. ■ ' ■/:. , .v-. ' *- ; : ; : .; 

and^whether "or not they, have a history ojf ^segregation actions, are likely to 'bp ;^ \ 

challenged under the principles established in these casec. And, as the research V 

. • - : - '." s '*'"• : - - ; - . ' ^ " . ' ,■ " *.'--v ■.' "&"-::'v 

has made clear; - in; most mulfi-racial s.chools and districts studied, ability. 



grouping does result in the placement of disproportionate numbers of minority 
students in low' tracks. It is possible then that districts , or ^ven states ♦ 
(following from the Larry P. decision), may be prohibited < from classifying ■ 
students in^ any wa^ that results in yraci^l |^|balanc^ among school programs- 
-i^Shase-±wo cases also/open the door for a ^careful court scrutiny of 

; ' . . / ' ' ' 

educational effects of different programs. In Larry P. it was found that 
classification and placement in special programs for the retarded results 
in life- long effects on the education and future opportunities of students. 
In ' Lora. ^ after examining the programs in which minority students were placed 

- - * ■ >^y . 

in regard to their class size, extracurricular activities, special programs, and 
"support systems among other aspects, the court ruled that these placements 

constituted a denial of equal educational opportunity. While the courts in 

' » s \ • . : • . . £ 

* * ■ *■ * ■ ■ 

these cases scrutinized program proce^pes and effects'- in, conjunction with their 
segregative effects, the rulings certainly lead the way to examination of edu- 
cational processes in programs as barrier^* to educatiphal equity. This of* 
course has -implications for the legality of ,the differentiated educational 
experiences in all ability grouping Systjems, 

No cases involving tracking (other than Hobson) ^have claimed that -"suspect" 

* : . 5 - : - ■■ * .; .-. V - 

classifications other than- racial ones have been created' by abiiity grouping. 
However, it is possible that future' cases may elaborate o:i Hobson 's use of the 
poopc as a susp4ct< class, without. the confounding issue of race.' Since - it has - 
been clearly, .established that poor' children are disproportionately placed in 
.low tracHg, this might be the basis of a claim of equal protection violation \. 
in .^ufcir erases. , ■ * 8 *. » ■■ N 

"Another possibility" is that intelligence classifications themselves might 
be viewed as suspect* Certain aspects of theses ciassif ications are similar to:|g 



characteristics of those now considered suspect. Intelligence is considered 
immutable and beyond * an individual's control. Additionally , negative stigma 
is attached to those labeled of low intelligence and some forms of discrim- 
ination result (Dick, 1974) . While no court has yet considered. intelligence 

classifications themselves, as .suspect and therefore requiring the special 

..>>/■ f ■ • ■ ■ . 

judicial protection resulting from a strict scrutiny standard applied to 

" . >\. 

claims of equal protection violations made on discrimination according to 
intelligence, such an argument is possible in relationship to tracking. And, 
if such acclaim were made in conjunction with the ^assertion that these classi- 
fications w^e used to restrict access ..to education as a fundamental interest - & , 
access to basic minimal skills, perhaps— chances for a successful case would 
be greatly enhanced. It is clear,, however that for a tracking case to success- - ; 
fully plead a* denial of equal protection without the existence of racially 
identifiable groups, the courts would h^tve to make a considerable shift in 
their currerit posture toward ability grouping and intelligence" classifications. 

3 No court has yet ruled that the practice; of ability grouping in itself' 
constitutes a violation of equal educational opportunity. Nor have the pro- 
cesses involved in. classification and. placement been seen; as requiring pro- - " * , 
cedural due process protections.. Vet/ it is clear from the research on tracking 
and ability grouping that the practice ^constitutes a governmental action which <t - . 
restricts, students' immediate access to certain types of education, and to both . 
educational and occupational opportunities in the future.* Further, a stigma results;,, 
from placement in low groups that is tLikely to have negative long-term .consequences^' 
"including "lowered self-esteem and aspirations of students and lowered, teacher .; 
expectations for them that can result in a. "self-fulfilling .prop c hecy. ^ , And ■ 
despite these potential harms, placement;. procedures often include inappropriate |. 
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measures and ill-defined subjective criteria. All of the above have been 

*f . • ' , . . ' 

found to be constitutional violations in other contexts (with racial minorities 

... ✓ 
and handicapped students). Then why not in cases involving children* not de- 

termined to be a class deserving special protection of the court? 

The answer is less likely that the characteristics of ability grouping 

and tracking could stand the constitutional test than it is that the feourts 

are extemely reluctant to become involved in,the details of school operation. 

In hils parting words in >the Hanson decision , Judge Wright commented: te It is 

• *■"" . . . • 

regrettable, of course, that in deciding this case thisv court must act in an 
area so alien to its expertise" "( Hotis'bn / at 517). < This reluctance, however, 
is based on more than only a wish not t& infringe on educators' areas of\ 
special competence. Likely too, is the court's awareness of how difficult <■ 

•' . ; 

it would .be to frame^a remedy to harms ensuing from da£-to-day schooling 

• »■ i . « . • - 

practices. And beyond the development of a suitable remedy, the degree of 

court intervention in the : administration of schools required to insure that - 

such remedies are carried'out is undoubtedly abhorrent to most justices— 

witness: the complications in the- Boston and Los Angeles school desegregation 

* * „• * ' . * ••"«• '"' ' . \ ; * ■' ...*' r 

cases, forexample. n r ; 

These difficulties are. refer and the court's reluctance to face then^ a 

directly is understandable. Yet neither can the fundamental issues b£ ignored— 

are students' rights to equaL protection of the laws and due process being,, 

violated by the j processes and effects of ability grouping and tracking? It? 

seem^ imperative that the issue be .confronted in the spirit of the mandate in' 



Brown: 



* -Where a date has undertaken to provide a benefit .to 
the people, 1 such as public education,. -the benefits 
must be provided on equai terms to all the people unless 
the state can demonstrate a compelling reason for doing 
otherwise (Brown /' at 4'95) . ? Vs . ' • '* ; »• u ' : . 




1 'Throughout this paper the terms tracking and ability grouping are 
' % V ' fc used interchangably. Essentially they both refer to systems whereby ! . 

students are separated into relatively homogeneous achievement or 
\/ability groups for the purposes of instruction. 

■'* " - ■ ■ ■" * 

■y~y . . . '-.i , ■ / ■ . •; 

■■"['. '■ " * ' . ■ ' ' • 

/ o « " _ 

'■ Ci • - 

" : /v. ' : • • ' " ' • • ■ ■: 




. . , References and Related Readings • 

• «, .. ■ - . . ,. ^ 

*. . * 

Educational'" Research ' ' » 

Alexander, K.,«Cook, M.^and McDiU^E. 1978. 'curriculum trtfcking^and. 
; V Educational Gratification. ' American Socio logical Review .43:47-66. ^ . 

<• -• :• • • . . , , , ■ , . • _ - 

Alexander, K. ,' arid Eckland) B.K. 1975. School experience and "status . 
attainment. In Adolescence irt the -life ^ cle; psychological change 
and social context , eds. S.D. Dragastin and G.H. Elder. Washington, 
D.C.: Hemisphere 0 . . .. . ' 

Alexander/^., and MCDiil E. 1976. selection and. allocation within 
'■ schools: some causes and consequences of curriculum placement. - 
American ' Sociological Review 41:963-980. ^ 

Borg, W.R. 19661 Ability grouping in the pu blic schools, 'Madison, Wisconsin: 

Durabar Educational Services. .. . - • " 

' \ . . . . . 

Cicoufel/A.v:, and Kit;suse; J.I. . 1963. . The educational decision makers. 
. Indianapolis: . Bobbs-Mexrill". a 

Cohen, ».K,, Pettigrew, T.i, and Riley, R. 1972. Race and the ™«*>™ s 

.of schooling. In On equality of educationa l opportunity, eds. F. Mosteller 
; and D.P. Mbynihan. New York: Random House. ( 

Coleman, J.S., and others/V 1966. Equality of educational opportunity . 
Washington, D.Ci : U,,S. Government Printing Off ice, 

Esposito , D. 1973. Homogeneous and heterogeneous .ability grouping: principal 
findings and implications for evaluating and designing more ef f^rve^ 
educational environments. Review of Ed ucational Research 43:163-179. 

Findley, W.G., and Bryan. M.M. 197^. Ability grouping: 1970, status, impact 
a jd alternatives', £l2 . Athens, Ga. : University of Geor^j Press. 

Hauser, R.M.. and others. * 1976. High school effects on achievement. fn 
Schooling and, achievement in American society , eds. W.H. Sewell and 
R.M. Hauser. . New York: Academic Books. 

Heathers, G. 1969. Grouping. In Encyclopedi a of educational research, 
ed.. R.L. Ebel. 4th ed. New York: McMillan. 

.*•..'" ) 

Heyns, B. 1974. Social selection and stratification within schools. > 
American Journal of Sociology 79:1434-1451. . 

Keddie, N. 1971. Classroom knowledge. Th- Knowledge and control, .ed. 
M.F.D. Young. London: Collier.- - 

Kelly, D. 1975. .. Tracking and its iir, act on self-esteem: a neglected 
• dimension. Education 96:2-9. 



Mehl, R.F. 1965. A study of relationships between homogeneous grouping 
in the school and the social class structure in an upstate New York 
community. Unpublished doctoral dissertation. Albany, New YoWc: SUNY. y 

Metz, M.H. 1978. Classrooms and corridors . Berkeley, Ca. : University ■ of o 
California Press. ' *" „■ % t 

I r * , * 1 - ' - r 

National Education -Association. 1968. Ability grouping: teacher opinion ? 

ppll. National Education Association Journal. 53i 

... ■ . *» 

Oakes, J. 1981a. A question of access:- tracking and curriculum differenti- 
ation in. a national sample of English and mathematics classes.. Final 
report to.. the Carnegie Foundation and the Kettering Foundation: A 
Study or Schooling Technical* Report No. 24. Lds Angeles:. The University 
of.. California. „ « ■ 

Oakes, J. 1981b. Tracking policies and practices : school by school summaries. 
A Study of Schooling Technical Report No. 25. Los Angeles: University of 
California. " 

Persell, C.H. 1977. Education and inequality: a theoretical and empirical 
synthesis . New York: The Free Press. ' ^ 

Rosenbavaii, J. 1976. Making inequality: ~the hidden curriculum of high, school 
■* tracking . New York: Wiley. 

» 

Shafer, W. , and Olexa, C. 1971. Tracking and opportunity. Scranton, Pa.: 
Chandler Publishing Co. 

0 ' . .1 

U.S. Commission on Civil Rights. 1965. Racial isolation in the public schools , 
vol. 1. . Washington, D.C. : U.S. Government Printing Office. 



Legal Commentary 

Brudno, B. 1976. Poverty, inequality and the law . St. Paul, Minn.: Westr 
Publishing Co. 

Bryson, j.E., and Bdntley, C.P. 1980. Ability grouping of public school 
students . Charlottesville, Virginia: The Michie Company. 

Dick, J.E. 1974. Equal protection and intelligence classifications. Stanford 
Law Review 26:647-656. 

Diamond, P. R. 1973. The law of school classification: classification materials 
Center for Law and Education No. 6. .Cambridge, Mass.: Harvard University 
• Press. ' 'y ■ . . • ♦ 

Hooker; C. P. , ed. 1978. The courts and education . The 77th yearbook of the: ' 
National Society for the study of education, part I. Chicago: The : 
.University of Chicago Press. 



<Kirp, D.L. 1973. The schools as .sorters: the constitutional and policy 

'implications of student •classification. University of Pennsylvania v ;f 
. Law Revirew . 121s705-7&?. 

.Hall,' E. ,1973." The road to educational failure:' a lawyer's guide to/ 
tracking. Inequality in Education 5:1-6,27. f 

. >*> . ' . » 

McCarthy, M.M. 1977. Is the equal protection clause still a viable tool 

for effecting educational reform? Journal of -Law and Education 6:159-182 

Mc Clung, M. s 1973. ' School classification: some legal approaches to labels. 
^ Inequality in Education 14:17-37. v 

Nolte, C. 1975. Testing, grouping, and the law. ERIC Document ED113 817. 

Shannon, T. 1973. Chief Justice Wright, the California Supreme Court, and 
school finance: has the fourteenth done it again? Nolpe School Law- 
Journal 3. m 

° j; * • ■ 

Shea, T.E. 1977. An educational perspective! of the legality of intelligence 
testing and grouping. Journal of Law and Education . 6:137-157. 

Sorgen, M.S. 1973. Testing and tracking in public schools. The Hastings 
Law Journal" 24:1129-1190. 

Cases ■ ^ > ' _ ' .V " 

Brown v. Board of Education of^Topeka , 347 U.S. 483 (19-54) . 

Go£S*X. Lopez , 419 U.S. 565 (1975) . 

Hobson y. Hansen / 269 F: Supp. 401 (1967). 

"■■•.*.■'•■ • 
Larry P. v. Riles , 343 F. Supp. 1306 Q.972). 

Larry P. v. Riles , Case No. C-71-2270 RFP (197?) . / 

Lor a v. Board of Education of City of New York , 456 F. Supp. 1211 (1978) . 

McNeal v. Tate County School District , 508. F. 2d 1017 (1975). 

Mills v. Board of Education , 346 F. Supp. 866 (1972). \ 

"Moses v. Washington Parrish School Board , 409 U.S. 1013 (1972) . 

Pennsylvania Association of Retarded Children v. Commonwealth of Pennsylvania 
(PARC) , 334 F. Supp. 1257 (1971) and 343 F. Supp. 279 (1972) . 

Peter Doe v. San Francisco Unified School District, 60 Cal. 3d 814 (1976) . 



San Antonio Independent School District v. '.Rodriguez ,411 U.S. 1 (1973) 

' Serrano v. Priest , 5 Cal. 3d 584* (1971).. 

• • • ■ • y' 4 . ■ 

Smuck v. Hobspn ; '408 F. 2d 175 (1969). " % ■ 

Trustees of Schools v. People ex. rel. Van Allen , 87 111. 303 ,(1877). 
Wisconsift v". Constant ineau, 400 U.S. 433 (1971) . • ' 



31 



.... • : i',,*; 



